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How keywords work

• Users enter queries into search engines
• Advertisers select keywords
• Keywords trigger the ads
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• The term entered in the box is the query
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• Where the query
matches a keyword
selected by the 
advertiser, the ad can 
appear
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Keyword matching options

• Exact match
• Phrase match
• Broad match
• Negative keyword
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Type of matching 
selected

Will match these 
queries

Won’t match these 
queries

Exact match
KW=shoes

shoes Tennis shoes
Shoe

Broad match
KW=shoes

Shoes
Tennis shoes
Nike shoes

Tennis

Phrase match
KW=red shoes

Red shoes Shoes red
Red tennis shoes

Negative keywords
KW=shoes
-Nike

Shoes
Tennis shoes
Adidas shoes

Nike shoes
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Examples – broad match
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Why is this a trademark issue?
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Why is this a trademark issue?

• Trademark owners do not like to see 
competitors’ advertisements appear

• Some trademark owners object to 
resellers using the mark as a keyword

• Some trademark owners do not allow 
franchisees or affiliates to use the mark to 
advertise in competition to the trademark 
owner
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Google’s trademark policy –
general principles

• Google provides advertising space; it does 
not “sell keywords”

• Advertisers are responsible for their choice 
of ad text and keyword triggers

• Google created TM complaint procedure 
to try to balance the interests of TM 
owners, advertisers, internet users
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Google’s policy

• Upon receipt of a reasonable complaint 
from a trademark owner,

• Google will conduct a limited investigation,
• US/Canada:  and disable use of the 

term in ad text
• Outside US/Can: and disable keywords 

and/or ad text



US Cases – Mark Lemley

Three issues:
(1) Trademark use

(2) Consumer confusion
(3) Contributory infringement



Keyword Cases in Europe
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France
Google France v. Viaticum/Luteciel (Versailles Court of 

Appeal, March 10, 2005)

• Marks were “used” to allow display of competitor’s ads
• Each “use” was a “reproduction” of the mark; no need to 

establish likelihood of confusion
• Google was aiding and abetting advertisers to commit 

trademark infringement
• Google must prevent use of keywords which are

– Manifestly illegal
– Infringing well-known trademarks
– Infringing on trademarks Google has knowledge of 

Currently on appeal to French Supreme Court
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Germany

Nemetschek v. Google (District Court of Munich, 
2003)

• Search engine not liable for direct or indirect 
trademark infringement 

• German Teleservices Act provides liability only 
if search engine has acquired knowledge of the 
illegality of the use of particular keywords and 
it is technically possible and reasonable for the 
search engine to prevent such use 
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Germany
Metaspinner v. Google (District Court of 

Hamburg, 2004)
• Metaspinner obtained PI re a single ad
• Metaspinner alleged Google violated the 

injunction because other ads appeared
• Court:  If the mark is not in the ad text, there is 

no trademark use or unfair competition
• Notice of one third party's misuse of a mark in 

an ad is not notice that other third parties' use 
of that mark would be wrongful 

• On appeal
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Austria

Longevity Health v. Google (Commercial 
Court of Vienna, prelim. inj., 4/13/05)

• Preliminary injunction dismissed
• No trademark infringement
• No unfair competition
• Longevity has appealed the denial of 

preliminary injunction
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UK
• Reed Executive v. Reed Business Information 

(UK Court of Appeal – March 2004)
– For similar marks, use of metatags and keywords 

unlikely to be confusing if there is no confusing 
material in the resulting web sites, search results or 
advertising

– Court didn’t rule on whether the decision would be the 
same for identical marks (2 different statutory 
provisions apply to similar marks and identical marks)

– Nothing about the position of search engines or other 
service providers


	Keyword advertising and Google’s trademark policy��State Bar of California Internet Conference � October 14, 2005
	How keywords work
	Keyword matching options
	Examples – broad match
	Why is this a trademark issue?
	Why is this a trademark issue?
	Google’s trademark policy – general principles
	Google’s policy
	US Cases – Mark Lemley
	Keyword Cases in Europe
	France
	Germany
	Germany
	Austria
	UK

